FEDERAL ELECTION COMMISSION
999 [ Street, N W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

MUR: 4645
DATE COMPLAINT FILED: 6/18/97
DATE OF NOTIFICATION: 6/24/97
DATE ACTIVATED: 1/16/98
STAFF MEMBER: I. Michael Lehinann
COMBLAINANTS: Scott B. Lewis and Carol J. Lewis
RESPONDENTS: Amy Robin Habie
Gavid Boies
Wallace Walker
Rhea Weil

Lawrence Herman

Carol J. Lewis

Friends of Jane Harman and Jacki Bacharach, as treasurer
Kennedy for Senate 2000 and john F. Zamparetli, as treasurer

RELEVANT STATUTES: 2 1U.8C. § 44lafa){1)(A)
2UEC §441F
11 CFR §103.3(b)2)
[NTERNAL REPORTS CHECKED: Disclosure Reports
FEDERAL AGENCIES CHECKED: None

i GENERATION OF MATTER

This matter arises from a complain? filed with the Federal Election Commission
{hereinafier the “Commission”) on June 18, 1997 Complainants Scott Lewis and Carol Lewis’
submission indicates that Mrs. Lewis, as well as others, acted as a straw donor for contributions in
the name of another 1o Friends of Jane Harman. Complainants also allege that respondents made

simitar contributions to Kennedy for Senate 2000,




Respondents were notified of the complaint on June 24, 1997, David Boies responded to
the complaint on July 18, 1997 Friends of Jane Harman and us treasurer, Jacki Bacharach,
{(hereinafler collectively referred to in the singular as “Harman”) respanded to the complaint on
July 25, 1997 Kennedy for Senate 2000 and its treasurer, John F. Zamparelli, (hereinafier
collectively referred to in the singular as “Kennedy”) responded to the complaint on July 31,
1997 Amy Robin Habie, Wallace Walker, Rhea Weil and Lawrence Herman submitted letters
mndicating their interest in conciliation, but failed to file anythiag responding to the specific
ailegations in the complaint.

iL FACTUAL AND LEGAL ANALYSIS

A. Law

ey

(3T

The Federal Election Campaign Act of 1971, as amended (“the Act”), sets limits on the
amount of money that an ind:vidual may coniribute to a candidate or authorized politicai
committee. 2 U.S C. § 441a(a)(1)(A) The Act also prohibits candidates and political commitiees,
as well as nflticers and employees of a political committes:, from knowingly accepting any
contribution in vielation of the provisions of the section. 2 U.S.C. § 441a{f).

The Act prohibits persons from making contributions in someone else’s name, allowing
one’s name to be used for such a contribution, knowingly accepting contributions made in the
name of another or knowingly assisting either the making or accepting of & contnbution in the
name of another. 2 U.85.C. §441f Seealso 1T CFR § HOYBYD

Lastly, where a political committee accepty an apparently iegal contribution and “later

discovers that it 15 illegal based on new evidence not avatiable at the time of receipt and deposit,




the treasurer shall refund the contribution to the contributor within thiriy days of the date on
which the illegality is discovered.” 1 C.F.E. § 103 3(b)(2).

£. Complaint

The complaint consisis of a letter trom Scott Lewis, wath affidavits from both Scott and
Carol Lewis attached. The entrety of Carol Lewis™ affidavit is as follows:

in May 1996, my client, Amy Robin Habie of Boca Raton, Florida asked

me to make a 31,000 political contribution to the campaign of U.S. Representative

Jane Harmon Jsp} (D, Calif ) en Lehalf of her friend, attorney David Botes of the

Cravaih, Swaine & Moore law firm: in New York City. Mz, Habie have {sp] me a

$1,000 check drawn: on her perseaal account in exchange for my $1,000.00 check

to Rep. Jane Harmon’s {sp] campaign. Ms Habie told me that David Boies made

tens of thousands of dollars of such contributions io different congressman

annually and that she helped him in doing so by enlisting the aid of her relatves,

fiiends, and business associates, as she was doing with me. She said tha! Senator

Kennedy also received such donations from Mr. Boies,

tn his affidavit, Scott Lewis indicates that on June 2, 1997 he contacted Representative
Harman's California office and spoke with a member of her siaft about his wife’s contribution. At
his request, the staff member read to him the names of other Florida centributors who gave
$1.,000 to Harman in 1996 In additton to Habie, Lewis recognized the names of the following

respondents: Wallace Walker (Habie’s secretary), | Rhea Weil (Habie's mother) and Lawrence

Herman (Weil's husband) *

' At the time of her contribution, Carol Lewis was Habie’s bookkeeper.

“On Suly 3, 1997 complainants sent the Commission a leiter, along with a newspaper article and
a pieading from unrelated litigation involving complainanis and two of the respondents.
Complainants staie that because Habie and Boies have a particularly close refationship, 1t is
possible that he did not reimburse her directly for rocruding “siraw donors.”” Complainan:s also
assert that they “*have reason to believe ihat their [Boies and Habies’} use of straw donors has
taken place cver a number of yeass and continued through this year” and request “tne hsts of
£1.000 donors to Rep. Harmon's {sp] and Sen. Kennedy’s campaigns for 1993-97 along with the
dates that checks were deposited . Finally, complainants peint out that Habie has testified
that she “went to Califorata in May” of 1996 and that all of the contributions t¢ Harman occurred
at that tme.
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C. The Bespenses

i. David Boies

Boies’ response (1) questions complainants’ motives and credibility,” {2) points out that
the only allegaticn regarding himi involves a statement Habie allegedly made, and {3) argues that
even 1f that statement were made, there is no indication that he violated FECA or was even aware
of any violahions. Boies states that ihe relevant facis are as follows: he asked Habie if she would
be willing 1o contribute (o Harman and solici contiibutions from others; Habie agreed to do so;
Rotes never informed Habie that he makes tens of thousands of contributions annually; and Habie
never informed him that the contributions she raised were anvthing other than personal, voluntary
contributions from thosc individuals.

Attached to Boies’ submission is an affidavit from Habie? Habie states that (1) Boies
asked her to contrivute to Harman and (2) based on Boies™ previous siatements about Harman,
Habic said she would be willing to do so and would also ask others to contribute. As for her
alleged participation inn a Scction 44 U scheme, Habie states as follows:

Mr, Boies toid me that Congresswoman Harmon [sp] could not accept

more than $1,000 or $2,000 from any one contributor. At that time | did not

understand that this was a legal requirem2nt but believed that this was a

requirement that Congresswoman Harmon had set for her own purposes.

Thinking back I cannot pinpoint exactly why { behieved what | believed, but I think

it was because 1 did not know any legal requirement for limiting contributions to

$1,000 or 82,600, Indeed, T can remember sceing articles about much larger

contributions by wealthy individuals without any indication that such contribuiions
were illegal

* Specifically, Boies noies (1) that he represents Habie and her firm in fingation with complainants,
mcluding a RICO allegatior against complainants, (2) that complainants have admitted to tax
evasion and (3} that Scoti Lewis has threatened to “make trouble” for Boies if he continues to
represent Habie.

* For the Commission’s convenience, Habie’s aflidavit is also attached to this report. Sce
Attachment |,




3. Candidate Commitiees

Respondent Kennedy powts to a lack of specific information regarding contributions to
Kennedy and asserts that the complaint “provides no legal or factual basis to support this
atlegation.” (uly 31, 1997 from Williamn C. Oldaker, p. 1.) Respondent Harman states that “{wie
have reviewed the allegations and have no information relevant or usefui to any inquiry the
Commission may choose to make” (July 25, 1997 latter from Judith L. Corley, p 1)

D, Analysis

None of the Florida respondents (Lewis, Habte, Walker, Herman, Weil) have denied that
they were involved in a Section 441f scheme, either as the real contributor making excessive
Jonations {Habie} or as straw donors {(Lewis, Walker, Herman, Wetl). In addition to Lewis’
affidavit, Habie's affidavit contains a paragraph which appears to address the issue of whether her
violation was knowing and willful  See Attachment 1, § 5. Presumably, such an explanation by a
respondent of why she (aliegedly) misunderstood the relevant contribution kinits would be
irrelevant absent the making of excessive contributions, and, in this case, making those excessive
comributions through a Section 4411 scheme.

In add.tion to the materials provided by complainants and respondents, this Office has
reviewed the relevant disclosure materials for the 1995-1996 election cycle. These reports
indicate that each individual respondent {with the exception of compizinant/respondent Carol
Lewis, who only gave to Harman) contributed $J,000 to Harman and $1,000 to Kennedy. All of
the Florida respondents’ contributions to Harman were reportedly received on May 23, 1996
Given her testimony that she was in California in May 1996, see supra pp. 3-4, n. 2, it can be

inferred that Habie personaliy delivered all five contributions while in California.




(Attachment 1, 3 6.} Finally, Flabie’s affidavit (1) opines that Boies believed that all of the
coniributions at issue were legitimate and (2) dentes that she stated that Botes regularly makes
contributions in the name of another. The affidavit {ails to address the alleged straw contributions
io Kennedy.

2. Other Individual Respondestts

Respondentis Amy Robin Habie and Wallace Walker, through counsel, submitied a
response requesting information regarding the Commission's conciliation process so that they
“may avoid filings and hearings and may bring this matter to an early conclusion without the
parties expending {ime, money and energies defending themselves” (July 24, 1997 letter from
Jefirey E. Wasserman, Esq.) Upon recewving this response, this Oftice sent counsel a letter
{1) informing him that the Comimission would take o action on the complaint {including seeking
conciliation} unless and uatil the Commis: ‘on found that therc was reason to beheve that the Act
had been violated and (2) reminding him that his clients could respond substantively to the
complaint. Habie and Walker filed nothing further with the Commission.

Respondents Rhiea Wetl and Lawience Herman filed o response in which they indicated
that they contributed at Habie's request and thai they would be interested in conciliation. (July
24, 1997 letter from Rhea Weil Herman and Lawrence Herman) (™If anything further 1s going to
happen with this, we were told that there 1s a procadure of conciliation, and this 1s how we would
like 10 proceed, if it is necessary at all.”") None of the four individual respondents addressed the

faciual allegations that they were involverd in a Section 4411 scheme.
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The evidence as to the Kennedy contributions is less clear. The contributions from Habie
and Walker werg both accepted on the same day, March 13, 1996, However, Weil's contribution
was reportedly received on May 25, 1995, Herman's contribution was reportedly received on
December 11, 1995, Thus, both Weil’s and Herman's contributions were not only accepted on
different days than Habie's, they were reportedly recerved prior to Habie's contribution. On the
other hand, in addition o Lewis’ affidavit, according 1o the public record, see infra p. 8, n. 6, the
alleged straw donors (Lewis, Walker, FHerman, and Weil) -- who made $1,000 contributions to
candidates in distant states (California and Massachusetts) -- have made no contributions to
candidates for Federal office in Flonida, See g3 MUR 4235 {Alaska interstate Construction,
inc ) (straw donors’ lack of political sophistication or previous contributions part of evidence that
$1.000 contributions not made with personal funds).

Given (1) Lewis’ affidavit indicating that Habie asked her to make a contnbution and
retmbursed her for doing, so, {2) the circumstances (e g, the timing) surrounding the Flovida
respondents’ centributions to a candidate tor Congress in Califormia and a candidate for Senate in
Massachusetls,® {3) Habie's implicit admission, in her affidavit, that she made excessive
contributions, and (4) the absence of evidence contradicting the substance of Lewis’ allegations
regarding the Flonda respondents; there is reason to believe that the Fleorida respondents may

have violated the Act.®

“The reports indicate that both Harman and Kennedy received contributions from a “Wallace V.
Walker” of Boca Raton, Florida. According to Wailace's attorney. respondent’s complate name
15 “Wallace Walker.” It is undisputed that respondent Watker is the person referred to in the
reports. This faitlure to properly identify respondent Wallace regarding both contributions would
also seem o be a further indication that Walker’s contributions may have been contributions in
the {inaccurate) name of another

" As for complainanis’ suggestion in their July 3 letter that Boles and Habie have been engaging in
simifar Section 441 schemes for vears, this Office has conducted a contributor search for the
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As for whether her apparent vicolations of the Act were knowing and willful, Habie, in her
aftidavit, explams that she understood that there was a limit to how much she could contribute to
Harman, but was under the mistaken impression “that this was a requirement that
Congresswoman Harmon {sp] had set for her own purposes.” (Atiachment |, §6.) First, while
Habse's explanation (if true) could explain why she was unaware that her contributions to Harman
exceeded the Act’s monetary limits, it does not explain why Habie was so intent on making those
excess contributions {in violation of a candidate’s setf-imposed limits) that she directed siraw
donors to make coutnibutions (in their own name) for which she reimbursed them. Second,
Habie's explanation does not address the excessive contributions (through straw donors) that she
apparenily made to Kennedy, which were made before the contributions to Harman. Because of
these questions about Habic’s explanation as to why she made excessive contributions through
straw donors, there is reason (o believe that Habie may have engaged in knowing and willtul
violations of the Act.

Based on all o the information set forth above, thus Office recommends that the
Commission {ind reason to believe that Amy Robin Habie kiowingly and wilifully violated
2 U.S.C§ 4411 by making contriputions in the name of another, and that Carol Lewis, Wallace
Walker, Rhea Weli and Lawrence Herman may have violated 2 U & T § 4411 by knowingly

ailowing their names to be used to effect a coninbution 1n the name of another.

respondent Boies made contributions  In the 1993-1994 cycie, Boies again made several
contributions, including ones to Harman and Kennedy for Senate 1994, Habie, for her part,
coniributed $2.000 to Kennedy for Senate 1994, None of the alleged straw donors made any
other contributions  Lastly, noue of the individua! respondents has made any contributions in the
present clection ovcle.
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In addition, this Office recommends that the Commission find reason to believe that Amy
Robin Habie knowingly and willfully violated 2 U.S.C. § 441a(a)(1)(A) by contributing in excess
of the Act’s monetary limits.

Because of the absence of evidence other than the statement respondent Habie allegedly
made about respondent Boies’ role in the Section 441f schemes, this Office recommends taking
no action as to Boies at this point.

None of the information presently available indicates that either Harman or Kennedy
knowingly accepted contributions in the name of another or knowingly accepted contributions in
excess of the monetary limits. However, given the possibility that an investigation will bring to
light additional facts regarding either Harman or Kennedy, this Office believes that it would be
premature to close the file as to these respondents until it has a more complete understanding of
the facts and recommends taking no action as to them at this point.

Though four (Habie, Walker, Herman, Weil) of the five Florida respondents have
requested congciliation, questions remain regarding the contributions to Kennedy and the state of
Habie’s knowledge of the Act prior to her apparent violations of it. This Office believes that any
investigation in this matter will be brief, and may not require formal discovery. As three of the
five Florida respondents have failed to provide any substantive information about the
contributions at issue, this Office plans to contact respondents to discuss the matter after they
have received notification -- including fairly detailed Factual and Legal Analyses -- that the
Commission has found reason to believe that they violated the Act. It is hoped that such
communications with respondents -- after they have been fully apprised of the factual and legal

bases for believing that they violated the Act -- will fully satisfy this Office that it is in possession
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of all of the relevant facts regarding the contributions at issue, and, therefore, is in a position to
recommend entering into conciliation with respondents so as to quickly resolve this matter.”

IV. RECOMMENDATIONS

1. Find reason to believe that Amy Robin Habie knowingly and wilfully violated
2US.C §44ifand 2 US.C. § 441a(a)(1)(A).

2. Take no action at this time against David Botes.

3. Find reason to believe that Carol J. Lewis, Wallace Walker, Rhea Weil and
Lawrence Herman violated 2 U.S.C. § 441f.

4, Take no action at this time against Friends of Jane Harman and Jacki Bacharach, as
treasurer.
5. Take no action at this time against Kennedy for Senate 2000 and John F.

Zamparelli, as treasurer.

" Both the complaint and a later letter mistakenly indicate that this Office had agreed “that by
coming forward . . . [Mrs. Lewis] will not be pursued with charges.” See Complaint, p. 1. See
also Attachment 2, July 3 letter from Carol J. Lewis. In fact, this Office had made no such
promise to complainants, and contacted complainants to inform them that this is the case. See
Attachment 3, June 18, 1997 Memorandum for Record from F. Andrew Turley.
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6. Approve the attached Factual and Legal Analyses.

7. Approve the appropriate letters.

Lawrence M. Noble
General Counsel

%/J/}/ l 46/- BY:

Date

Assbciate General Counsel

Attachments:
1. Affidavit of Amy Robin Habie
2. July 3, 1997 letter from Carol J. Lewis (without enclosures)
3. June 18, 1997 Memorandum for Record from F. Andrew Turley
4. Factual and Legal Analyses (5)




